§ 213. Validity of official acts after disqualification of judge, 46 Am. Jur. 2d Judges § 213 


46 Am. Jur. 2d Judges § 213 
American Jurisprudence, Second Edition February 2022 Update 


Judges 
Glenda K. Harnad, J.D.; and Kristina E. Music Biro, J.D., of the staff of the National Legal Research Group, Inc. 


IX. Disqualification to Act in Particular Case 


E. Effect of Disqualification 


§ 213. Validity of official acts after disqualification of judge 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Judgesii=m56 


Generally, at common law, the acts of a disqualified judge are not void, but only voidable, and the disqualification does not 


deprive the judge of jurisdiction. ! 


Whenever the disqualification of a judge under a statute is susceptible to waiver,” an act of a disqualified judge is voidable, 
but not void. On the other hand, if the disqualification is of a nature that cannot be waived, or is mandated by constitution or 


statute, then the judicial action affects jurisdiction and renders the proceeding a nullity,“ and the judge has no authority to act.” 


Once disqualified by the filing of an affidavit for change of judge, the challenged judge has no jurisdiction to consider the 


propriety of the affidavit or to continue with the action. 


A judge who enters an order self-disqualifying is barred from further participation in the case,” and any subsequent orders the 
judge enters in that case are void and have no effect,® and are subject to collateral attack” or may be set aside by an appellate 
court or resubmitted for consideration.!° A judge does not have power to compel a fellow judge to preside over a case after the 
latter has self-recused, |! and absent the parties' agreement, it is improper for a judge to retain jurisdiction as to one issue in a 


case after self-disqualifying as to the balance of the case. 2 


A judge's attempt to transfer a case in which the judge is disqualified is void, as the determination of whether a transfer is 


. . : =z 1 
warranted involves the exercise of discretion. 
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A disqualified judge can issue an order denying a motion for a stay! and can rule on a matter in a proceeding independent of 


the one for which the judge is disqualified. 15 


Once a judge is recused or disqualified from a case, the prudent approach is for the recused and assigned judges to have no 
further communication with each other concerning the case;!° however, a recused judge's opinion that a case should go to trial 


does not constitute an order under a rule prohibiting a recused judge from making any postrecusal orders without good cause. w 


CUMULATIVE SUPPLEMENT 
Cases: 


Rescission of district judge's appointment to hear attorney-discipline case did not void actions taken by district judge prior to 
his rescission, where appointment was rescinded because district judge was no longer active judge and thus was ineligible to 
hear case, but district judge was not otherwise constitutionally or statutorily disqualified. Tex. Const. art. 5, § 11; Tex. Gov't 
Code Ann. § 74.053(d), T. 2, Subt. G App. A-1, Disc. Proc., 3.02. Crampton v. Commission for Lawyer Discipline, 545 S.W.3d 
593 (Tex. App. El Paso 2016), review denied, (Feb. 2, 2018) and cert. denied, 2018 WL 2160099 (U.S. 2018). 
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